
Introduction:
Patents—An Ethical Crisis

UNTIL THE 1980s, PATENTS did not intrude into our everyday
lives. The only people concerned about patents were therefore
inventors as patent applicants, patent examiners and patent
lawyers. Two events in the 1980s have changed this forever
and have transformed the 'patent' into a critical issue that
impinges upon the life of the common man. The first was a
US Supreme Court decision to treat life as an invention and
hence allow the US Patent Office to grant patents on life.
The second was the introduction of patents and intellectual
property rights (IPRs) in the Uruguay Round of GATT by
the US.

Consider the following:

The first mammalian patent was granted on 12 April
1988 by the US Patents Office to DuPont for a mouse
where infected chicken and human genes had been
engineered into the mouse s permanent gene line to give
it cancer. The 'onco mouse' patent held by DuPont was
supposed to have helped find cancer cures, but it did
not. Though the onco mouse is referred to as the 'Harvard
Mouse' because research was done on it in Harvard, it
can more appropriately be called the 'DuPont Mouse'
because DuPont holds the patent. The patent licensed
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to DuPont is extraordinarily broad, wherein DuPont has
patent ownership of any animal species—be it mice, rats,
cats, or chimpanzees—whose gene lines are engineered
to contain a variety of cancer-causing genes. The patent
may well be among the broadest ever granted. DuPont
thus markets the worlds first patented animal, duly
trademarked as the Onco Mouse.

A sheep named Tracy, is a 'biotechnological invention
of the scientists of Pharmaceutical Proteins Ltd. (PPL).
Tracy is called a 'mammalian cell bioreactor' because,
through the introduction of human genes, her mammary
glands have been engineered to produce a protein for
the pharmaceutical industry. And Ron James, then
Director of PPL, is on record for stating that 'the
mammary gland is a very good factory'. But to replicate
Tracy, animal cloning was necessary. The scientists of
PPL and Roslin Institute therefore 'created' Dolly, who
was of course patented as an 'invention of Roslin and
the property of PPL.

A US firm Biocyte has a patent on all umblical cord
cells from foetuses and newborn babies.

Another US company, Myriad Pharmaceuticals, has
patented the breast cancer gene and has a monopoly
on all diagnostic use of this patented gene.

Researchers at the National Institute of Health (NIH)
in the UK patented a method for gene therapy, which
was licensed to Genetic Therapy, who in turn sold it
for $ 395 million to Sandoz, which later merged with
Ciba Geigy to form Novartis. Thus one of the world's
'gene' giants has exclusive 'property' rights to a therapy
evolved in the public domain.

In 1994, Amgen bought the patent for the so-called
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obesity gene from Rockefeller University for $ 90 million.
Given that Americans spend $ 30 billion annually on
diet pills and weight loss programmes, the patent on
the obesity gene can spin billions in a society where the
industrial food system itself is geared to causing obesity.

In 1995, the US government gave itself a patent for a
cell line drawn from the Hagahai people of Papua New
Guinea.

Genset, a French company, has an agreement with
the Chinese government to collect and patent DNA from
tribes in remote regions.

Thus, today, companies, commercial laboratories, universities,
researchers and more particularly governments—all seem to
be in a 'high-stakes scavenger hunt' to collect patents' which
can be sold for billions of dollars. As a result, the end of the
twentieth century saw patents being granted for indigenous
knowledge and plants and also for microorganisms, genes,
animals, and even human cells and proteins.

The Trade Related Intellectual Property Rights (TRIPs)
Agreement of GATT/WTO has globalized US-style patent
laws. This has far-reaching consequences and impacts not
only on our capacity to provide for our basic needs of food
and medicine, but also on democracy and sovereignty. The
universalization of patents to cover all subject matter, including
life forms, has resulted in patents invading our forests and
farms, our kitchens, and our medicinal plant gardens. Patents
are now granted not just for machines but for life forms and
biodiversity; not just for new inventions but for the knowledge
of our grandmothers. Indigenous knowledge which India has
used over centuries for everyday needs—neem, haldi, karela,
jamun, kali mirch, bhu-amla and hundreds of other plants
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used in food and medicine—are in imminent danger of being
patented by the western world for commercial gain. This is
tantamount to biopiracy. And contrary to popular perception,
western-style IPR systems, especially US patent laws, far from
preventing intellectual piracy; seem to in fact promote it, even
at times violating human rights.

The western patents lobby would however have us believe
that patents are necessary for growth and high standards of
living in free markets which are realized through technology
generation. IPRs help stimulate investment, particularly foreign
direct investment (FDI), technology transfer from North to
South, and research and innovation, by allowing inventors
to recoup R&D costs. Essentially then the public benefits of
patenting and disclosure far outweigh the costs of artificial
monopolies in the marketplace.

The real picture however couldn't be more different. IPRs
have been used for plain 'political coercion by industrial
countries, particularly the US. By the late 1970s and 1980s
the US government had acknowledged that a structural
technology gap was seriously emerging between its economy
and Japans. Therefore, policy was directed to aggressively freeze
the artificial advantage still enjoyed by American industry
through an expansive foreign IPR policy. A survey carried
out in the US in 1984 bears this out. Over eighty per cent of
the companies contacted indicated that 'blocking technical
areas' with no intention of working the invention was a prime
motive for patenting. Patents are described as 'trump cards' to
negotiate licences. In other words, the patent system 'regulates'
competition. It does not necessarily stimulate technology
generation, much less diffusion.

Now let us take a look at the second part of the argument
viz. that these IPR systems are essential for fuelling national
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economic growth and investment. The R&D spending by
biotechnology corporations belies this. They have been spending
over $ 7 billion per year on R&D, and in 1995 alone over $ 12
billion was invested in the sector, despite weak or uncertain
patent protection in many of the worlds largest markets,
including the EU. The profit motive without IPR props thus
appears to be working well enough even in the high-tech, high-
risk R&D sector. This illustrates then that there is no correlation

between investment and IPR, just as there is no confirmed
correlation between investment in R&D and economic growth.

Further, foreign direct investment is concentrated in the
hands of a small number of companies and flows within the
same company across borders. Ten developing countries alone
absorb eight per cent of all FDI flowing to the South. This
must be weighted against payment of royalties by all developing
countries to foreign IPR-holders which drains precious reserves.
Not surprisingly, an estimated seventy per cent of the global
payment of royalties and licence fees comprises transactions
between parent MNCs and their foreign affiliates.

The contention that patenting innovations allows inventors
to recoup R&D costs is also a shaky one. Empirical evidence
shows that in developed countries industry recoups fifteen
to twenty per cent of its R&D costs through patents whereas
in a country like India, the figure for a domestic inventor is

0.5 to two per cent.
IPRs are essentially a market distortion, a government

sanctioned monopoly and subsidy. IPRs put territorial borders

around technologies and other inventions so that firms can

capture higher profits. In the long term, a strong IPR system
can result in price discriminations and many market-distorting

practices like patent pooling, tied-up sales, cross licensing and
refusal to licence.
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Patents are then intrinsically conflict laden. They embody
conflicts between individual rights and the public interest.
Patent systems are sites of a basic conflict between private
ownership, creation of monopolies and private benefits against
public interest and the social benefits of science and technology.
Due to the inherent conflict between private and public interest,
patent laws that are strong for protecting the private interest
are thus weak for protecting the public interest. However,
there is no 'strong' or weak' patent law in an absolute sense.
Strength and weakness are basically relative to the interest
being protected. The one-sided reference to 'strong systems'
in the debate on IPRs in GATT has an underlying, tacit
assumption that only corporate rights count.

Patents for living organisms impoverish human society
ethically, ecologically and economically, though they bring
commercial gains to a handful of corporations. If human
society, in all its diversity, has to be ethically, ecologically and
economically enriched, alternatives to patents have to be
evolved. Patents reflect human arrogance, treating scientists
as creators' of living organisms. Reward for innovation in these
areas needs to be based on the recognition of the creativity
and generative structures intrinsic to all living organisms.

Patents give the patent holder the exclusive right to his
invention covering the making, rising, exercising, selling or
distribution of the patented article or substance, as well as
using and exercising the patented method or process of
manufacturing an article or substance. In the case of patents
on life, this implies that a patent holder can prevent others
from making or using patented seeds, plants and animals.
Since living resources and life forms 'make' themselves, and
farmers have always saved their seeds and retained their calves,
seed saving and exchange is treated as 'intellectual property
theft' in western-style patent laws.
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Patents also reflect the arrogance of western civilization,
as in the case of patents on neem. The properties ofneem that
make it useful as a biopesticide have been known and utilized
in India for centuries. They were not an invention of the sci-
entists, who have been granted patents for neem biopesticide.
Such intellectual property rights are in fact intellectual piracy
rights. To avoid such piracy, it is essential that the collective
innovation of Third World communities be recognized.

While colonial laws safeguarded markets in the colonies
for foreign traders and foreign investors, sovereign laws in
the Third World, like the 1970 Patent Act of India, have had
to stake an equitable balance between the interests of the in-
vestor and those of consumers, and to ensure that monopolis-
tic and restrictive practices do not hinder scientific and tech-
nological development and interrupt the growth of industry.
The sovereign laws of Third World countries have been drafted
to address the reality that industrialized countries have used
patent systems for preventing indigenous industrial produc-
tion in the Third World and maintaining it purely as a market
for industrialized country products. But the changes being
forced on India by TRIPs undermine these public interest safe-
guards and create new conflicts. With these changes, the fun-
damental rights and basic needs of the Indian people will be
undermined in three ways. Firstly, patent monopolies will lead
to increase in prices of commodities like medicines. Secondly,
patenting of indigenous knowledge will make seeds and
medicines inaccessible to the poor whose survival will be
threatened. (See chapter on Biopiracy.) Thirdly, patenting of
life forms and biodiversity will erode the sovereign power of
the Third World to their resources and will generate ethical
problems related to patenting of life. (See chapter on Threats
to Biodiversity.) The pressure to have a globally enforceable
uniform patent system is not justified on the basis of empirical



8 Protect or Plunder?

evidence of the impact of patents on the public good, espe-
cially in the Third World.

The ethical issues inherent in the patenting of life have been
questioned by many. Senator Mark Hatfield, a leader in the
US Congressional fight against animal patenting, summed
up the argument thus: 'The patenting of animals brings up
the central ethical issue of reverence for life. Will future
generations follow the ethic of this patent policy and view
life as mere chemical manufacture and invention with no
grater value or meaning than industrial products? Or will a
reverence for life ethic prevail over the temptation to turn
God-created life into reduced objects of commerce?'

But as we can see, patenting is not confined merely to
animals. Take for example John Moore, who had been un-
dergoing treatment for cancer of the spleen at the University
of California hospital. In 1984 his doctor patented his cell
line without his consent. The 'Mo cell line' was then sold to
pharmaceutical giant Sandoz. Estimates of the cell line's ulti-
mate worth have exceeded $3 billion. When Moore challenged
his doctors appropriation of his cell line, the California Court
of Appeals found it ironical that Moore could not own his
own tissue, and that the University and the biotech companies
saw nothing abnormal in their exclusive control of Moore's
spleen nor in their patenting of a living organism derived from

it. John Moore describes what it's like to be known as Patent
No. 4,438,032. 'Without my knowledge or my consent, I was
deprived of right of dominion over my own unique genetic
material—I was controlled, deceived, lied to and ultimately

violated in an unbelievably arrogant and dehumanizing way.'
The US government patent of the Hagahai people was

dropped in 1996 as a result of global outrage. This patent was
challenged by physicians and activists in Europe, and had to
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be revoked in 1999. Medical doctors called the patent 'immoral
and unethical', and believe that patents such as these are going
too far.

For five years between 1994 and 1999, each time the Indian
government has introduced WTO-related laws, the patent
debate has been the hottest issue in the Indian parliament.
Even though the deadline of 1 January 2000 for implementing
TRIPs is over, the controversy over patents is still alive and
will continue to rage in this millennium. My engagement with
the issue of patents and IPRs began in the mid-1980s with
the emergence of the new biotechnologies and the patenting
of life forms, and the introduction of IPRs in the Uruguay
Round of GAIT negotiations. My abiding concerns for ecology
and equity have been the basis of this engagement with patent
laws. As an ecologist dedicated to conservation of biodiversity
and reverence for all life, patents on life I believe pose deep
ethical problems with far reaching consequences for humanity
and other species.

In todays world, patents affect our daily lives—whether
we are farmers whose right to save seed is threatened by patents,
or we are consumers whose rights to food and medicine are
eroded by patent monopolies, or we are researchers whose
freedom to exchange knowledge is blocked by patent regimes.
And because patents have an impact on every dimension of
our everyday lives, we should be active in shaping the patent
laws that govern our society. In the first colonization, the
land of indigenous people was robbed from them. Through
intellectual property rights and patents, the minds and bodies
of indigenous people are being pirated; life itself is being
colonized. We can thus no longer leave patent issues to patent

lawyers and intellectual property experts. I am not a patent
lawyer, but my engagement in patent debates over the past
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decade has been as a scientist, an environmentalist, a feminist
and a concerned citizen. This book will I hope demystify patent
laws and highlight the ethical, ecological and economic impacts
of globalized patent regimes. I hope by the end of this book,
the concerns expressed will be yours as well.
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