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Introduction

Helfer (cited in Wintermute and Andenaes 2001: 734) has noted that,
since Denmark became the first nation in the world to enact a

registered partnership law, in 1989, “same-sex couples in more than a
dozen countries have achieved, if not the right to marry, then at least
some meaningful slice of the rights, privileges, and responsibilities that
married and unmarried heterosexual couples have long enjoyed.” During
the 1980s and 1990s court challenges (especially to the Charter of Rights
and Freedoms) have been used to advance the equality rights of lesbians
and gay men in Canadian society. In June 2001 Nova Scotia became the
third province to pass legislation (Bill 75) to allow same-sex couples to
legally register their relationships. Manitoba and Quebec passed similar
legislation in 2001 and 1998, respectively. The registered domestic part-
nership certification (commonly known as RDP) permits same-sex part-
ners to register their relationships so that they may have legal rights and
obligations similar to those of common-law heterosexual couples. Bill 75
and its federal counterpart, Bill C23, cover sixty-eight federal and pro-
vincial statutes involving some twenty departments, ranging from the
Income Tax Act, to the Canadian Pension Plan, to the Old Age Security
Act, to the Criminal Code. (For a more detailed description of this
legislation see Fisher, Lahey, and Arron 2000.)

Even though the past forty years have witnessed a number of remark-
able legal developments in Canada with regard to same-sex benefits, as
Demczuk et al. (2002: ix) note, “Without wishing to minimize the impor-
tance of these breakthroughs, we must observe that they have for the most
part been the results of legal challenges rather than the expression of politi-
cal will on the part of the federal and provincial governments to eliminate
discrimination.” In Canada, unlike in Scandinavian countries, the Nether-
lands, and Belgium, legislative changes that benefit same-sex couples have
been reactive rather than proactive statements of government recognition.
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Prior to these legislative changes we have been denied access to most
of the rights and responsibilities that opposite-sex partners have enjoyed
and taken for granted. The consequences of this unequal and discrimina-
tory treatment have often been devastating for us. As the authors of
Registering as Domestic Partners note:

Lesbians and gay men have been prevented from seeing our long-
term partners in the hospital and excluded from decision-making
when our partners were incapacitated. We have been denied
access to easy and secure means of adopting our partners’ children.
Our employers may not have provided health insurance that
covered our partners or, if our employers did, we were required
to pay taxes on the cost of that insurance that employees who were
provided insurance coverage for their legal spouses didn’t have to
pay. If our partners were killed, our right to sue for their loss was
in doubt. (Lambda Legal Defense and Education Center 2002: 3)

Whereas the above refers to the importance of registered domestic
partnership legislation in California, most of what it says is also true for
Canadian lesbians and gay men.

In Passing Through I discuss the end-of-life decisions of some lesbians
and gay men who live in Nova Scotia, Ontario, British Columbia, Al-
berta, and New Brunswick in light of newly passed federal and provincial
legislation aimed at (theoretically) advancing our equality rights. The
extensive literature and research on end-of-life issues in Canada focuses
primarily on the needs of heterosexuals, with very little mention being
made of how these issues affect lesbians and gay men. When mention of
our needs is made at all, it is normally with respect to the end-of-life,
health-related treatment options available to gay men with HIV/AIDS

infections (see, for example, Singer, Martin, and Kelner 1999; Martin,
Thiel, and Singer 2002; Singer et al. 1997). According to Singer, Martin,
and Kelner (1999: 168), from a patient’s perspective quality end-of-life
care includes five domains: “receiving adequate pain and symptom man-
agement, avoiding inappropriate prolongation of dying, achieving a sense
of control, relieving burden, [sic] and strengthening relationships with
loved ones.” Part of being in control and strengthening relationships with
loved ones includes making appropriate decisions and arrangements for
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the passing on of assets and other property to one’s same-sex partner.
Because many lesbians and gay men still choose to remain “closeted”

they are unaware of the implications of not making end-of-life decisions,
such as not having access to decision making around: (1) how, where, and
by whom partners may be cared for; (2) funeral and final disposition
arrangements after death; (3) loss of rights to pensions, residences,
custody of children, and so on. As well, individuals who are in the closet
may experience what Doka (1989) has identified as “disenfranchised
grief.” This type of grief occurs when persons cannot openly acknowledge
their loss and, therefore, do not receive social and familial support for
their mourning.

Some people who choose to live openly as lesbians or gay men are
insufficiently aware of the need to make end-of-life decisions and of the
impact of the obligations as well as the benefits of the Nova Scotia Law
Reform Act, 2000 (Bill 75), and the federal Modernization of Benefits
and Obligations Act, 2000 (Bill C23). I am particularly concerned with
the ways in which Bill 75 and Bill C23 affect such decisions, especially
with regard to living wills, power of attorney, health guardianship,
matrimonial property, estate planning, pre-planning funerals, organ do-
nations, child custody, access and support in the case of death, pensions,
and any taxes payable on death.

Methodology
I gathered material for Passing Through by reviewing and critiquing both
Canadian and international literature concerning the end-of-life decisions
of lesbians and gay men. This literature included government publica-
tions, books, magazine and journal articles, and items posted on various
Web sites. A series of five focus group meetings was held in the Province
of Nova Scotia; a questionnaire (see Appendix) was distributed on-line via
Gay Canada, Equality for Gays and Lesbians Everywhere (EGALE), and
Same-Sex Marriage. I also sent this questionnaire, via e-mail (eighteen)
and Canada Post (forty), to lesbians and gay men in British Columbia and
Ontario, thus relying on the snowball technique. I held on-line discus-
sions with lesbians and gay men throughout Nova Scotia and other regions
of Canada. As well, I gathered information through such lesbian and gay
organizations as Gay Canada, EGALE, the Nova Scotia Rainbow Connec-
tion, Older Wiser Lesbians (OWL), the Canadian Gay and Lesbian Studies
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Association, and Same-Sex Marriage; I asked about opinions and practices
with respect to Bills 75 and C23 and whether or not this legislation had
been seen to influence end-of-life decisions. Wayves, a newspaper targetted
at lesbians, gays, bisexual, and transgendered persons in Atlantic Canada,
ran the questionnaire in its March 2003 issue. In all, 163 people re-
sponded to the questionnaire, participated in the focus groups, and/or
returned questionnaires through the mail.

During the data-gathering and writing processes I explored whether
or not and why lesbians and gay men have made end-of-life decisions for
themselves, their partners, and their important ones. My intention is to
provide lesbians and gay men with the opportunity to gain access to
information that may assist them in making informed end-of-life choices.
I was able to provide such information in the focus group sessions as well
as by addressing questions from respondents to the questionnaire. I now
hope that Passing Through will make this information more widely avail-
able. In order to protect the privacy of those who shared with me their
experiences and opinions, the names of all of those who responded to the
questionnaire and who participated in the focus groups have been changed.
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