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Controlling Immigration:

“Race” and Canadian Immigration

Law and Policy Formation

Introduction

Questions of racism in relation to Canadian immigration are complex: this book
explores the process through which racism comes to be manifested in Canadian
immigration law, policies and practices.

In principle, Canadian immigration law has moved from being explicitly
restrictive to non-discriminatory. Prior to 1968, the overtly prejudicial law was
based on a “nationality preference system” favouring European immigrants
(Simmons 1990:141). However, with the emergence of the more “liberal,”
“non-discriminatory” points system in October of 1967, the characteristics1 of
the potential Canadian immigrant began to change. Since 1968, approximately
2.8 million immigrants from new2 origin countries in Africa, Asia and Latin
America have arrived in Canada (ibid.). This “new wave” of immigration from
“Third World” countries now constitutes two-thirds of the inflow to Canada
(ibid.). This chapter examines the economic, political and social implications of
these legal changes.

The chapter begins with an historical overview of the literature on “race”3

as it is manifested in Canadian immigration law, policies and practices.
Throughout this review, it becomes increasingly apparent that, while the law
now enables more people of colour to come to Canada, discrimination, in less
obvious forms, persists. Also through this exploration, the relationship among
“race,” immigration, capitalism and the state begins to unfold. It becomes
evident how the presence of new, visibly different immigrants expedites the
persistence and advancement of capitalism in Canada.

Clearly there are links between immigration and Canadian political economy,
and many theorists (e.g., Basran 1983; Bolaria and Li 1988; Cappon 1975) have
attempted to analyze the relationship between state immigration policies and
Canadian capitalist development. The work of Simmons, for example, high-
lights how Canada’s immigration and refugee policies are shaped by the
economic context within which they emerge.

[T]he Canadian state has promoted immigration policies favouring
relatively large inflows of immigrant workers during periods of eco-
nomic expansion and more selective inflows of skilled workers,
entrepreneurs and visa workers in periods of economic recession.
(1992:13)
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However, there is more to the admission of immigrants than the demands of the
labour market. Historically who is admitted and how many are admitted have
been determined by three, often competing factors: the desire to populate
Canada with British people (or those whose characteristics most resemble the
British); the need to be respecting of and attentive to concerns of the interna-
tional community; and economic factors (Law Union of Ontario 1981:17). With
this in mind, I examine more closely the transition, in theory, from discrimina-
tory to equitable immigration legislation. Questions emerge regarding the role
of the state in immigration law and policy formation. For instance, has the state,
in creating non-discriminatory legislation, eradicated or exacerbated the prob-
lem of racism in Canada? For whom is the creation of a more “equitable” law
most beneficial? From this initial exploration comes the conclusion that the
process of law and policy formation is not as simple and straightforward as it
may appear to be.

With the above overview in mind, consider first how “race,” from an
historical standpoint, has come to be manifested in Canadian immigration law
and policy.

Nation-building and the White Canada Policy

The trends in Canadian immigration law and policy formation indicate that the
content and objectives of laws and policies have been shaped by a multiplicity
of factors, including ideological and political considerations, international
obligations and economic requirements (Elliot and Fleras 1996:290). In the law-
creation process, these factors are integrally related and law-makers recognize
that, in formulating laws, competing interests must be addressed. This process
becomes increasingly complex as the nation’s population grows more diverse.

Since the time of Confederation, Canadian immigration laws and policies
have changed considerably. However, one goal has remained constant—
maintaining immigration control. Immigration can be “controlled” in blatantly
discriminatory or subtle ways. Historically, in relation to Canadian immigra-
tion, the term “race” has conveniently appeared and disappeared in law. The
initial appearance of the term is associated with Canada’s implicit White Canada
policy. Officially abandoned only in 1962, the White Canada policy was deeply
rooted in the mid-nineteenth century. As Hawkins (1989:8) notes, these early
origins “and indeed the whole lengthy episode of White Canada is often
downplayed, or clothed in discreet silence or simply not extrapolated from its
historical context.”

Initially, immigration policies could be described as “racist in orientation,
assimilationist in objective” (Elliot and Fleras 1996:290). Striving to preserve
the British character of Canada, efforts were directed towards excluding some
people from entry, while encouraging others to settle. Potential migrants were
ranked into categories, with “preferred” immigrants being drawn from Great
Britain, the United States, France and, to a lesser extent, Northern and Western
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Europe (Manpower and Immigration 1974:4). When these recruitment efforts
failed to produce the large numbers required to settle Canada’s western prairie
lands, the federal government extended its preferential policies to include other
“white” immigrants—for example, Ukrainians, Italians, Poles and Hutterites—
previously classified as “non-preferred” (Henry et al. 1995:72). Emphasis was
placed on white immigrants because they were considered to be of “superior
stock,” more desirable and more assimilable than immigrants of colour (Elliot
and Fleras 1996:290). However, even with the expansion of the preferred
categories to include more white immigrants, Canadian labour needs could not
be met. In the 1880s recruitment began of an “undesirable,” visibly different
source of cheap labour—the Chinese. It was during this time period that “race,”
in relation to Canadian immigration law and policy formation, first became an
issue of significance (Henry et al. 1995:72).

One of the central events that triggered the immigration of the Chinese to
Canada was the construction of the Canadian Pacific Railway (CPR). During the
period of its construction (1881–85), the number of Chinese arriving in Canada
rose dramatically (Bolaria and Li 1988:105). Asian immigrants were particu-
larly attractive because of their large supply and cheap cost. While nation-
building, the Chinese railway workers were tolerated by the white workers, as
long as there was no other source of labour available. However when the CPR

was completed, and there was a surplus of labour in Canada, sentiments towards
the Asian/Chinese presence changed (ibid.). Accordingly, a conflict between
business and labour arose.

It was clearly in the interests of Canadian capitalists to have a reserve army
of Asian labour. According to capitalist principles, the rate at which profit is
accumulated is directly related to the level of labour exploitation. To ensure that
profits are maximized, labour must necessarily be induced into performing “the
most undesirable tasks in production for the lowest possible costs” (Bolaria and
Li 1988:28). For the capitalist, the appeal of immigrant labour, in this case
Chinese labour, is precisely its willingness to do undesirable work cheaply.
Aside from increasing the supply of labour and decreasing its high cost,
immigrant labour “weakens the organizational efforts and bargaining position
of the dominant workforce” (ibid.:34). Finally, the powerlessness of immigrants
makes them extremely vulnerable to exploitation, marginalization and exclu-
sion (Bouhdiba 1981). Particularly in times of economic crisis, they become
ideal targets of blame for all of the host country’s economic, social and political
ills.4 For Portes:

the very fact of crossing a political border weakens the status of
workers vis-a-vis the State. They are thus more subject to police
supervision and arbitrary decisions by officials and employers.
(1978:32)
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Unlike the capitalists, the reaction of white Canadian labourers to the Chinese
presence was less enthusiastic. The ultimate result was the emergence of a
“split-labour market.”

According to Bonacich, a split-labour market produces three-way conflict
between the dominant class and the two groups of labourers. Initially,

ethnic antagonism . . . germinates in a labour market split along ethnic
lines. To be split, a labour market must contain at least two groups of
workers whose price of labour differs for the same work, or would
differ if they did the same work. (1972:549)

The dominant business class strives to maximize profits utilizing the cheapest
available sources of labour power. Through the process of super-exploitation
(Cox 1948), the dominant class will replace higher paid labour with cheaper
labour. Bonacich (1980:15) argues that, because employers prefer to hire the
cheaper labourers of colour, white workers fear and become hostile towards the
more exploitable racial minorities. One way white workers can respond to this
hostility and fear is to try to restrict the capitalist’s access to cheaper labour
through “exclusion” (Bonacich 1972:554-57, 1976:45).

In the case of exclusion, dominant white labour excludes the super-
exploited workers of colour from full participation in the labour market by
attempting to prevent this cheaper labour source from moving into a particular
territory. The push by organized white labour to “control immigration” is one
way of practising exclusion against certain visible minorities.

Returning to the case of the Chinese labourers in Canada, the above pattern
becomes quite clear. Antagonistic towards and feeling threatened by these
visibly different newcomers, white labourers began pressing the Canadian
government to restrict immigration. The government took action, striving to
address the needs of two constituencies—business and labour. When the nation-
building projects such as the construction of the CPR were close to completion,
the need for these cheap labourers diminished. Accordingly, the federal govern-
ment began passing highly discriminatory, exclusionary pieces of immigration
legislation (Henry et al. 1995:72; Elliot and Fleras 1996:290-91).

Elements of restriction, first directed towards the Chinese in 1885 and
subsequently towards all immigrants of colour, began appearing in immigration
legislation from the 1880s onward (Hawkins 1989:16). What must be noted here
is that, while the general term “race” did not emerge as a prohibitive/restrictive
“legal category” until the Immigration Act of 1910, specific regulations and
pieces of legislation were passed by the government that were blatantly
discriminatory towards certain racial minorities. In particular, the federal
government decided to take action against Asian immigration and devised
different methods for “discouraging immigration” from China, Japan and India
(Law Union of Ontario 1981:25). Consider, by way of example, the Chinese
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Immigration Act of 1885, the 1907 Gentleman’s Agreement with Japan, and the
Continuous Journey Stipulation of 1908, which was directed towards India and
the curtailing of East Indian immigration.

The Chinese Immigration Act of 1885 imposed a head tax on all Chinese
men arriving in Canada (Chinese women and children were excluded from entry
into the country). While the tax was set at fifty dollars in 1885 (Statutes of
Canada (SC) 1885), it rose to a hundred dollars in 1900 (SC 1900) and to five
hundred dollars by 1903 (SC 1903) (Bolaria and Li 1988:107). However even
with the tax, the flow of Chinese immigration continued. Facing more and more
pressure to eradicate this “immigration problem,” the Canadian government
passed the Chinese Exclusion Act (SC 1923), which prohibited Chinese immi-
gration from 1923 until the Act was repealed in 1947 (Bolaria and Li 1988:107).5

With respect to restricting Japanese immigration, the case was a little more
complicated.

The Japanese were allies of the British at the turn of the century, so if
Canada were to take action against Japanese immigration, it had to do so in a way
that would not jeopardize British–Japanese relations. Also, Japan had the
potential to become a trading partner with Canada, so some degree of coopera-
tion was considered “desirable” (Law Union of Ontario 1981:26). A representa-
tive of the federal government was thus sent to Japan to negotiate what came to
be known as the Gentleman’s Agreement: “Under the terms of this agreement,
Canada agreed not to impose discriminatory laws against Japanese immigrants,
but the Japanese government was to voluntarily restrict the number of people
permitted to emigrate to Canada” (ibid.).

In the case of India, the government was not as successful in its negotiations
for such an agreement. India was clearly resistant to such restrictions, and this
left the Canadian government with a dilemma. Not wanting to cause rifts within
the British Empire, Canada could not take direct, discriminatory action. How
then could it more subtly control East Indian immigration? The solution was the
Continuous Journey Stipulation of 1908 (ibid.). According to this regulation,
immigrants who came to Canada “otherwise than by continuous journey from
countries of which they were natives or citizens, and upon through tickets
purchased in that country, may be refused entry” (Bolaria and Li 1988:170).
This particular regulation highlights the political nature of law. Because they
were citizens of the British Empire, East Indians should have been entitled to
immigrate to Canada, but this was made almost impossible by the Continuous
Journey Stipulation. At that time, the only company that could provide transpor-
tation from India to Canada was the Canadian Pacific Railway. In order to
achieve its exclusionary objective, the government issued the CPR express
orders not to sell any “through tickets” to Canada from India (Law Union of
Upper Canada 1981:26). From the standpoint of law-makers and politicians, the
Stipulation was both functional and politically calculating.

First, the regulation did indeed curtail East Indian immigration to Canada.
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For example, in 1907 and 1908 a total of 4,757 East Indians immigrated to
Canada. When the Stipulation became effective in 1909, the numbers decreased
dramatically. In 1909, only 6 East Indians were admitted to Canada, while the
total admission of East Indians to Canada between 1909 and 1913 was 29
(Bolaria and Li 1988:169). Second, in an effort to preserve its positive relations
with the rest of the British Empire, the Canadian government ensured that the
Stipulation did not explicitly bar any particular group of people from entry into
Canada. Highlighting its politicality, the Continuous Journey Stipulation
“amended the Immigration Act to allow the government to control East Indian
immigration without having the appearance of doing so” (Henry et al. 1995:73).

The now famous “Komagata Maru Incident” was an attempt by East
Indians to challenge this racist policy. On May 23, 1914 a ship called Komagata
Maru arrived in Vancouver carrying 376, mostly Sikh, passengers. Because the
ship had made numerous stops along the way to pick up people, the passengers
were denied entry into Canada under the Continuous Journey Stipulation. After
a two-month standoff between East Indians and the Canadian government, the
Komagata Maru was escorted out of Vancouver harbour by a navel ship. The
efforts of the East Indians failed during the summer months of 1914 but, to this
day, various East Indian organizations continue to demand compensation and an
admission, by the federal government, of wrongdoing in the incident of
Komagata Maru (Elliot and Fleras 1992:240; Bolaria and Li 1988:171).

In essence, the Chinese Exclusion Act, the Gentleman’s Agreement and the
Continuous Journey Stipulation were effective mechanisms for controlling
immigration, ensuring that almost no Asians emigrated to Canada until after the
Second World War (Henry et al. 1995:73). Such mechanisms were consistent
with the philosophy towards immigration that had emerged in the late nineteenth
and early twentieth centuries. A quotation from an immigration promotional
pamphlet of the time, entitled Canada—The New Homeland, makes this
philosophy crystal clear:

Canada is situated in the North Temperate Zone. . . . The climate is
particularly suited to the white race. It is the land of homes—the new
homeland of the British people. . . . British people soon find themselves
at home in Canada. It is a British country, with British customs and
ideals. . . . (as cited in Law Union of Ontario 1981:26)

The Advent of “Race”

in Canadian Immigration Law

The term “race” first emerged as a prohibitive/restrictive legal category in
Section 38(c) of the Immigration Act of 1910 (Hawkins 1989:17). This Section,
amended in 1919 to include “nationality,” is most representative of White
Canada’s xenophobia. In essence, Section 38(c) created a class of immigrants
considered to be “undesirable” for admission to Canada. Included among those
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who could be denied entry were:

any nationality or race of immigrants of any specified class or
occupation, by reason of any economic, industrial or other condition
temporarily existing in Canada or because such immigrants are deemed
unsuitable having regard to the climatic, industrial, social, educa-
tional, labour . . . or because such immigrants are deemed undesirable
owing to their peculiar customs, habits, modes of life, methods of
holding property and because of their probable inability to become
readily assimilated or to assume the duties and responsibilities of
Canadian citizenship within a reasonable time after their entry. (em-
phasis added)

By including Section 38(c) in the Immigration Act, the government’s discrimi-
natory policies were enshrined in law—differential treatment based on “race”
or nationality was firmly established as a government policy. One form of
differential treatment was the creation of a list of “preferred” countries:

The policy of the Department at the present time [1910] is to encourage
immigration of farmers, farm labourers, and female domestic servants
from the United States, the British Isles, and certain Northern Euro-
pean countries, namely, France, Belgium, Holland, Switzerland, Ger-
many, Denmark, Norway, Sweden and Iceland. On the other hand, it
is the policy of the Department to do all in its power to keep out of the
country . . . those belonging to nationalities unlikely to assimilate and
who consequently prevent the building up of a united nation of people
of similar customs and ideals. (Manpower and Immigration 1974: 9-
10, emphasis added)

Most conveniently, the legislation of 1910 did not specify the “undesirable”
countries. Instead, it gave immigration officials “wide discretion to exclude
almost any prospective immigrant on the basis of race, national or ethnic origin
or creed” (Henry et al. 1995:73).

From the outbreak of the First World War, through the Depression and the
Second World War, Canadian immigration went through a long period of
uncertainty (Manpower and Immigration 1974:10). In response to the need to
settle Western Canada, immigration had peaked at 400,870 in 1913. However,
the unstable and uncertain conditions generated by the two world wars and the
Depression resulted in fewer people coming to Canada, with immigration
reaching an all-time low of 7,576 in 1942 (Elliot and Fleras 1996:291).
Following the Second World War, immigration rates once again skyrocketed in
response to a post-war boom in the Canadian economy. But even with an
overwhelming need for labour, “discrimination and ethnic selectivity in immi-
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gration would remain” (Reimers and Troper 1992:20).
The “peacetime policy” (Manpower and Immigration 1974:18) was un-

veiled in Prime Minister Mackenzie King’s 1947 Statement on Immigration:

With regard to the selection of immigrants. . . I wish to make it quite
clear that Canada is perfectly within her rights in selecting persons who
we regard as desirable future citizens. It is not a “fundamental human
right” of any alien to enter Canada. It is a privilege. It is a matter of
domestic policy. . . . [T]he people of Canada do not wish, as a result of
mass immigration, to make a fundamental alteration in the character of
our population. Large scale immigration from the Orient would change
the fundamental character of the Canadian population. . . . [T]he
government therefore . . . has no intention of removing existing
regulations respecting Asiatic immigration unless and until alternative
measures of effective control have been worked out. (Manpower and
Immigration 1974:205)

Essentially, this excerpt highlights how with the rejuvenation of immigration in
1947 came a return to the “policy, regulations and racial priorities of an earlier
era” (Reimers and Troper 1992:21)—that is, policies were still racist in
orientation, assimilationist in objective. Care would still be taken to ensure that
those applicants from groups considered to be “most easily assimilated,” i.e.,
“British subjects from the United Kingdom, Ireland, Newfoundland, New
Zealand, Australia or the Union of South Africa, and also citizens of the United
States” (King, in Manpower and Immigration 1974:203), would be given
preferential treatment during the admission process. To reinforce this xenopho-
bic position, the Immigration Act of 1952 maintained the explicitly restrictive
clause 38(c), although the category “race” was changed to “ethnic group”
(Hawkins 1989:17). Consistent with the exclusions that had been outlined in the
1910 Act, the minister was given wide-sweeping discretion to prohibit or limit
the admission of people on the basis of ethnicity, nationality, geographic origin,
peculiarity of custom, unsuitability of climate or inability to become assimilated
(Reimers and Troper 1992:25). Through the use of such discretion, the “national
and racial balance of immigration would be regulated so as to not to disturb the
existing “character” of the Canadian population (Green 1976:21).

Abandoning the White Canada Policy

—Fact or Fiction?

From the Immigration Act of 1910 up to and including the Act of 1952, Section
38(c) was the principal instrument through which the implicit White Canada
policy in immigration was implemented. However with the passage of new,
non-discriminatory Immigration Regulations in 1962, the White Canada policy
was, as Hawkins (1989:39) notes, “virtually dead.” These regulations officially
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ended racial and ethnic discrimination in the processing of independent immi-
grants, with “skills,” or more specifically, “skills in relation to Canadian labour
market needs,” becoming the main selection criterion (Reimers and Troper
1992:32). This shift towards universal and equal treatment of all applicants was
reinforced in the White Paper of 1966,6 which proposed that all persons coming
to Canada as immigrants would be subject to the same entrance standards,
regardless of “race,” religion or country of origin.

 It is important to note that these policy changes towards non-discrimina-
tory treatment were not necessarily made in response to popular demand in
Canada. In fact, Hawkins suggests that change occurred because senior Cana-
dian officials realized that “Canada could not operate effectively with the United
Nations, or in a multiracial Commonwealth, with the millstone of a racially
discriminatory immigration policy round her neck” (1989:39). But if “race,”
nationality, and ethnicity could no longer be used explicitly as a rationale for
selecting immigrants, some other system had to be created that could be applied
in a way that was “reasonably fair and objective” (ibid.). Accordingly, in
October of 1967, Canada developed the first immigration “points system.”

The purpose of the points system was to establish an “objective” assessment
system for the admission of immigrants. The criteria for admission were:
education and training; personal assessment; occupational demand; occupa-
tional skill; age; arranged employment; knowledge of French or English;
relatives; and employment opportunities in area of destination (Hawkins
1988:405). The nine factors have a combined potential value of one hundred. If
an applicant received fifty or more points, s/he was considered likely to settle
successfully. If the applicant received less than fifty points, success at settle-
ment was deemed unlikely7 (Manpower and Immigration 1974:42). While the
original points system was revised in 1974, 1978 and 1985 (Hawkins 1988:380),
its intent remained the same—that is, immigration policy would be applied on
“a universal basis which can be interpreted to mean that everyone seeking
admission to Canada is assessed under the same set of standards regardless of
race, religion or country of origin” (Green 1976:42).

Although the establishment of “a formally colour-blind immigration policy”
(Elliot and Fleras 1996:292) made it appear as though racial discrimination had
been eliminated, there was evidence to the contrary (ibid; Henry et al. 1995;
Bolaria and Li 1988; Malarek 1987; Green 1976). There were no longer
blatantly discriminatory provisions within the regulations, but subtle discrimi-
natory mechanisms remain. As an example, consider the issue of immigration
offices outside of Canada. Green notes that:

as the government shifts from a national/ethnic-based policy to a
universal admission approach, it would have to expand its overseas
offices so that, in theory at least, right of review was equal for
prospective immigrants regardless of their country of origin. (1976:43)
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However, as Green’s analysis of overseas expenditures indicates, from 1951 to
1969, the largest concentration of resources committed to the recruitment of
migrants was in “developed,” traditional source countries (47–54). Specifically,
between 1951 and 1957, 91.39 percent of total expenditures for recruitment
went to developed countries, compared to 8.61 percent to less developed
countries. Between 1962 and 1969, the distribution of resources still remained
largely unbalanced, with 78.2 percent of total expenditures for recruitment
going to developed countries, compared to 21.8 percent for less developed
countries (47). As Anthony Richmond observed: “there [was] evidently no
intention of abandoning the traditional preference for British immigrants” (in
Green 1976:51).

The commitment, in theory, to the elimination of racial discrimination was
more formally enshrined in the Immigration Act of 1976. Consistent with trends
of past immigration law and policy formation, the decision to include a non-
discriminatory clause in the Act was shaped by the interplay among several
factors. From an economic standpoint, Canada moved from “a dependence on
unskilled manual labour toward a more highly educated and skilled workforce”
(Henry et al. 1995:76). Because of a decline in immigration from traditional
source countries (due to post-war economic recovery), Canada opened its doors
to “non-preferred” countries in search of economically suitable immigrants.
From a more political and social standpoint, pressure to eradicate overt racism
surfaced. Influences ranged from a newly implemented multicultural policy that
recognized racial and cultural diversity in Canada to increasing pressure from
well-organized, politically active and increasingly influential minority groups,
human rights activists and lawyers and the international community (ibid.). In
response to the various influences, Section 3(f) emerged:

It is hereby declared that Canadian Immigration policy and the rules
and regulations made under this Act shall be designed and administered
in such a manner as to promote the domestic and international interests
of Canada recognizing the need to . . . (f) ensure that any person who
seeks admission to Canada on either a permanent or temporary basis
is subject to standards of admission that do not discriminate on
grounds of race, national or ethnic origin, colour, religion or sex.
(Hawkins 1988:426, emphasis added)

Under the Act, all immigrants would be assessed according to “universal
standards” designed to assess ability to “adapt to Canadian life” and settle
successfully. The passage of this Act into law in 1978 was hailed by some as an
extremely positive and important moment in Canadian history. For instance, in
the words of Freda Hawkins (1988:xv): “this marked the beginning of a new,
more liberal and more cooperative era in Canadian immigration.” But, were
these legislative changes in practice as positive as they appeared to be on paper?
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Despite the more universal system and the commitment in theory to equality,
discrimination in less obvious forms persisted.

For instance, even with the 1976 Act, a discriminatory policy can be seen
in the distribution of immigration offices. By way of example:

there are five immigration offices in the United Kingdom, but only
three in South America, and only five in the whole of Africa, two of
which are located in South Africa. The United States has ten offices,
but India, with twice the population only has one. (Law Union of
Ontario 1981:46)

Following the passage of the Act, this distribution of immigration offices clearly
indicated the “historical preference for white European immigration” (ibid.).
Furthermore, the wide use of discretion under the Act and regulations allows
individual, biased officers to make discriminatory decisions (ibid.).

Under the original points system, “personal assessment” was the only
criterion that involved a subjective judgement on the part of the immigration
officer (Manpower and Immigration 1974:44). This factor was worth fifteen
points out of one hundred. Immigration officers were to use their discretion in
deciding on “a person’s ability to become settled in a new country”, based on the
officer’s perceptions of the applicant’s adaptability, motivation, initiation and
resourcefulness (ibid.). This criterion still exists within the points system, but is
now worth ten points and is called “personal suitability” (Young 1991a:20).

The weighting of the personal suitability criterion implies some limitation
on the immigration officer’s discretion. However, the officer’s discretion
extends well beyond this criterion. A regulation was introduced that grants
officers the discretion to override the points system “in exceptional cases.” The
justification for the inclusion of this regulation is clearly outlined in the
following statement by Manpower and Immigration:

Introduction of weighted selection factors in 1967 was a totally new
immigration concept. It was hoped that totalling the units of assess-
ment awarded for each of the factors would indicate, within reasonable
limits, the likelihood of most applicants’ success or failure in becom-
ing established in Canada. It was recognized however, that it was
impossible to cover every eventuality, and that the regulations should
contain a mechanism for dealing with the exceptional case. Accord-
ingly, when a selection officer is satisfied that there are significant
circumstances affecting an applicant’s prospects that have not been
reflected in the assessment under the nine selection factors he [sic] is
authorized, subject to concurrence of a designated senior officer, to
accept or reject the applicant irrespective of the number of units of
assessment that may have been awarded. (1974:50, emphasis added)
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This discretion continues to the present day. Section 11(3) of the Immigration
Regulations

authorizes officers to exercise their discretion in respect of immigrants
whose applications are unit-rated under the selection criteria, and to
accept, or refuse to accept an applicant, whether the applicant achieves
or does not achieve the number of units of assessment. Discretion . . .
is . . . exercised . . . solely on the basis that the unit-rating does not
accurately reflect an immigrant’s chances of becoming successfully
established in Canada. (Employment and Immigration Canada 1991:07-
90-6)

Conclusion

What conclusions can be drawn from the above discussion? In principle,
Canadian immigration law has moved from being explicitly restrictive to non-
discriminatory. The explicitly restrictive clause (Section 38(c)) of the 1910,
1919 and 1952 Acts has been removed. In fact, since 1962 there has been a shift
towards universal, non-discriminatory treatment of all applicants applying for
admission to Canada. The principle of equality is now embodied in Section 3(f)
of Canada’s Immigration Act.

While acknowledging these literal gains, the non-discriminatory Immigra-
tion Act is not as just and fair as it appears to be. The language of discrimination
may have been removed but, in less obvious ways, immigration law is still racist.
The number and location of immigration offices outside of Canada and the
discretion awarded to immigration officers in determining adaptability suggests
that immigration, to some degree, is still being “controlled.”

This preliminary review intimates that one must problematize, rather than
unquestioningly accept, the claim that Canada’s immigration law is non-
discriminatory. Although couched in the politically acceptable language of
equity and fairness, does this automatically mean that the law is equitably
applied to all potential immigrants at the point of entry? In this book, I will
substantively explore how racism is manifested in contemporary Canadian
immigration law and policies. Specifically, I will analyze federal government
documents and their accounts of two amendments to Canada’s Immigration Act:
the Live-In Caregiver Program and Bill C-86. Throughout, I will emphasize
how these legislative changes reinforce already-existing forms of systemic
discrimination and “naturalize”8 social inequality among the “races.”

In order to better appreciate the complexities underlying the process of
Canadian immigration law and policy formation, some contextualization is
necessary. With this in mind, I now turn to a theoretical review of various
dimensions of the sociology of law as they are relevant to my forthcoming
analysis of contemporary Canadian immigration law.



Immigration and the Legalization of Racism

22

Notes

1. For the purposes of clarification, the government includes the following groups
within the category “visible minority”: Blacks, Chinese, Japanese, Koreans,
Filipinos, Indo-Pakistanis, West Asians and Arabs, Southeast Asians, Latin Ameri-
cans and Pacific Islanders (Elliot and Fleras 1992:249).

2. According to de Silva (1992:3-4), immigrants are classified as either “traditional”
or “new” on the basis of their country of origin and skin colour. Although
classification on the basis of these criteria is far from perfect, it appears that, for the
most part, “traditional” immigrants are white whereas “new” immigrants are
visibly different.

3. Throughout this book the term “race” will be used in quotation marks in formal
acknowledgement of its uselessness as an analytic term (Miles 1989:72; Guillaumin
1980:39). “Race” is an ideological construction that has “profound meanings in the
everyday world, but which has no scientific credibility” (Miles 1984:232). I do not
want to further reinforce the commonsensical understanding of this term. Instead,
I wish to highlight that awarding analytical power to the word “race,” or using it
uncritically, lends legitimacy to the misconception that “races” are real or correctly
apprehensible. For a more detailed discussion of why the concept of “race” has been
scientifically discredited, the reader is referred to Rex (1983).

4. When it is in the interests of the powerful to do so, “villainizing” the immigrant
becomes a common practice. A case in point is the introduction of Bill C-86 by the
Conservative government in June 1992. For more on Bill C-86, see Chapter Five.

5. Although the Chinese Exclusion Act was repealed in 1947 after the Second World
War, the only category of immigration open to the Chinese, until 1962, was
“sponsored relatives” of Chinese Canadians (Bolaria and Li 1988:118).

6. This paper initially emerged in response to the post-war, unlimited sponsorship
movement. The movement produced a largely unskilled workforce, incompatible
with Canada’s economic needs. This coupled with increasing unemployment was,
in the eyes of the government, cause for concern. Lack of immigration control could
only exacerbate the problem. For a more detailed discussion see Hawkins (1988:50ff).

7. Under the current points system, an independent immigrant must receive seventy
points before being considered to “have the potential to adapt successfully to
Canada and be of benefit to this country socially and economically” (Young
1991a:18).

8. In this context, the term “naturalize” is used in a particular way. Specifically, when
something is “naturalized,” it becomes unquestioned, taken for granted or per-
ceived to be just common sense.




