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Introduction

Between May of  2000 and 2003, the Canadian government would order 
the arrest of  five Muslim immigrants and hold them in custody for between 
two and seven years.1 Their cases had become a matter of  national interest 
primarily because of  the unusual circumstances under which they had been 
held. They were each deemed to be a threat to national security, but none has 
been charged with a crime. None has been given the opportunity to hear all 
of  the evidence against him. They were each excluded from attending some 
of  the court hearings in their own cases. And since none of  the men could 
be deported to their country of  origin, for fear of  torture, their detention in 
Canada was indefinite.
 The government’s case against what have come to be known as the “secret 
trial five” appears to consist mostly of  circumstantial evidence. One man 
(Mohammed Mahjoub) had worked in Sudan at a farm owned by Osama 
bin Laden and had met the al-Qaeda leader a number of  times.2 He was 
also known to associate with a suspected terrorist residing in Canada and 
with others abroad: undisclosed information suggests it is likely that he was a 
member of  the al-Jihad terrorist organization in Egypt as well as al-Qaeda. 
Another of  the detainees was identified in a photograph shown to two con-
victed terrorists serving sentences in the United States: they claim to have 
recognized him from training camps in Afghanistan. (One later recanted.3) 
A third man is also believed to have been involved in al-Jihad: he had social 
links with a known terrorist in Canada and others abroad. He also placed 
a number of  phone calls to persons believed to be linked to terrorism in 
various countries, and followed a “travel pattern” in the early 1990s that 
was “consistent with the profile of  an Islamic Mujahadeen extremist.”4 In 
none of  the five cases does the evidence amount to proof  of  a conspiracy 
to commit a terrorist act or proof  of  involvement in a past terrorist act. But 
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the evidence clearly suggests a possible threat to national security.
 The question for those who make, apply, and enforce the law is how to 
respond to this threat without abandoning the ideals and principles that form 
the basis of  our legal system. As the threat of  terrorism has become more 
vivid and pervasive since September 11, 2001, we have become less inclined 
to think of  people suspected of  a link to terrorism as ordinary criminal sus-
pects entitled to justice and fairness. Although we are committed to justice, 
the nature of  the threat compels us to take extraordinary precautions. Many 
of  these precautions may not be fair; some are altogether unjust.
 Under the terms of  criminal law, each of  the men among the “secret trial 
five” would be presumed innocent until proven guilty. But in this case, it is 
almost the reverse. Out of  an abundance of  caution, we have proceeded to 
treat these men as guilty and to forgo the need to present evidence in a full 
trial. We have held them in an administrative limbo that is officially neither 
a detention pending deportation nor a punishment, but simply an indefinite 
incarceration. We have preferred to deal with these cases using the language 
of  risk management rather than crime and punishment. However, as a society 
that prides itself  on maintaining high standards of  civil and human rights, 
and enjoying the protections of  a constitutional Canadian Charter of  Rights and 
Freedoms, we must at some point consider the possibility of  their innocence. 
We must ask: what if  even one of  these men is innocent?
 To begin to appreciate what can happen when a person is wrongfully 
accused of  a link to terrorism, consider the case of  Maher Arar. In 2002, 
Arar, a Syrian-born Canadian, was travelling home from a family vacation 
in Tunisia. He was an engineer and entrepreneur, and had lived in Canada 
since 1989. He had no criminal record. He was an otherwise ordinary Arab-
Canadian. At a stopover in New York, American customs officials detained 
him, acting on information provided by the Royal Canadian Mounted Police 
(rcmp) that purported to link Arar to a terrorist suspect. (The information 
concerned Arar’s fleeting encounter with the brother of  an acquaintance 
in Ottawa. The brother, whom Arar hardly knew, happened to be a person 
of  interest to Canadian authorities.) Arar was held in custody in the United 
States for twelve days, without being told why he was detained and without 
having access to a lawyer for nine days. He was deported to Jordan, where 
he was blind-folded, beaten and interrogated for a number of  days, and then 
sent to a notoriously brutal Syrian prison, where he was tortured repeatedly, 
and held in a windowless, underground cell measuring three feet wide, six 
feet deep and seven feet high, for ten months and ten days. Under these 
circumstances, he agreed to any statement put to him and signed a number 
of  false confessions. He was eventually transferred to another Syrian prison 
where he spent a night in a cell that measured six by four metres and held 
forty-six people. Canadian officials were slow to intervene on his behalf  
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and did so largely in response to the relentless efforts of  Arar’s wife, Monia 
Mazigh, in Canada. Eventually, it became clear to Canadian officials that 
Arar was not a terrorist or a threat to national security; they then helped 
to secure his eventual release one year and nine days after his arrest (Arar 
2008).
 In each of  these cases, the government has relied on secret intelligence, 
or information acquired by the Canadian Security and Intelligence Service 
(csis) or the rcmp, from a number of  sources, including foreign govern-
ments or intelligence agencies. Intelligence may consist of  hard evidence 
— documents, photographs, wiretaps — or it might consist of  mere gossip, 
innuendo, suggestion, or outright fabrication by sources motivated to mislead 
authorities. In some cases, it might be based on statements compelled under 
torture.
 In a conventional criminal case, the prosecution relies not on information 
that it may conceal from the accused or the public, but on evidence that it 
must disclose to the accused before the trial, and that it must then submit 
to the scrutiny of  both the accused and the public in a “full and fair trial.” 
At the least, this includes a hearing at which the accused is present and has 
a chance to examine the evidence, to question the prosecution’s witnesses 
in an adverse fashion, and to call his or her own witnesses in rebuttal. The 
judge or jury, who remain impartial and independent throughout, weigh the 
evidence only after both the prosecution and the accused have had a chance 
to present competing theories of  the case, based on a thorough assessment 
of  all the evidence.
 By contrast with the use of  evidence in ordinary criminal cases, govern-
ments throughout the west have come to rely increasingly, since September 
11th, on secret intelligence in counter-terrorism proceedings.5 Therefore, in 
many of  these cases, the credibility of  the allegations cannot be fully tested. 
This has become a more serious problem as the government finds itself  more 
frequently in the position of  not having enough information to charge a 
person with an offence, but having enough to warrant extreme caution and 
extraordinary measures in dealing with them.
 The “secret trial five” are the subject of  one such extraordinary measure. 
They have been held under what are called “security certificates,” which are 
provided for under the Immigration and Refugee Protection Act (2001).6 Although 
the certificates have been a part of  immigration law since the late 1970s, 
and the government had made occasional use of  them before September 
11th, they have since come to play a more important role in the govern-
ment’s response to terrorism. Under the Act, the Minister of  Citizenship and 
Immigration and the Minister of  Public Safety and Preparedness, together, 
can issue a certificate to detain a person who is not a citizen, where the min-
isters have a reasonable suspicion (“reasonable grounds to believe”) that the 
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person poses a threat to national security. A judge may review the detention, 
but the ministers can insist that the evidence in support of  their position be 
disclosed only to the judge, while the detainee is given simply a “gist,” or 
general idea, of  the information against him or her. The judge decides only 
whether the decision to issue the certificate was reasonable, not whether the 
information in support of  the ministers’ position amounts to proof  beyond 
a reasonable doubt.
 “Administrative detention,” as it is known, is only one of  many extraordi-
nary measures available to deal with suspected terrorists. In the fall of  2001, 
the Canadian government hastily drafted and passed the Anti-Terrorism Act,7 
which amended the criminal law, and a number of  other statutes, to allow 
for “preventive arrests” and detentions without charge, to allow judges to 
conduct interrogations of  persons who have not been charged with an of-
fence, and to make “terrorism” itself  an offence, with a definition so expansive 
that it includes motive as an element (something unusual in Canadian law) 
and allows for a conviction in a case where the offence itself  is unknown to 
the accused, or is considered to be unintended. The Act also significantly 
expands government privilege in, and secrecy of, evidence in any proceeding 
in Canada, including a criminal trial.
 The provisions allowing for preventive arrest and judicial interrogations 
lapsed in 2007, under the terms of  a five-year sunset clause, but a bill currently 
before the Senate proposes to revive them. The definition of  terrorism in the 
Act was challenged in the first prosecution under the Act: this resulted in the 
court striking down the motive element of  the definition as unconstitutional, 
but upholding the constitutionality of  the almost non-existent knowledge 
element in the offence.8 (The Supreme Court of  Canada declined to hear 
the appeal.)
 The government will likely continue to make use of  these tools in future 
cases involving terrorism: chief  among them will be a set of  provisions in the 
Anti-Terrorism Act that appear to be marginal or mostly technical in nature. 
These are sections amending the Canada Evidence Act to allow the government 
to assert privilege or maintain secrecy over a much broader scope of  evidence 
than had previously been the case.9 Before the amendment, the Act stated 
that evidence would be privileged only where “disclosure would be injurious 
to… international relations or national defence or security.” It now states 
that evidence can be privileged if  disclosure would be “potentially injuri-
ous.”10 Parliament has also added a new category of  privilege over “sensi-
tive information.”11 This includes any evidence relating to national security, 
defence or international relations that the government is “taking measures 
to safeguard.” Moreover, the assertion of  privilege is almost unreviewable.
 The consequences of  the government’s power to operate with greater 
secrecy in administrative and criminal cases are far-reaching. Not only is it 



Introduction  13 

now possible to convict a person of  a terrorist offence that he or she was not 
aware of, or did not intend to commit, it is possible to do so without fully 
disclosing the case against him or her. The expansion of  state privilege also 
makes it more difficult to address any errors made on the part of  the govern-
ment or its investigators in the case of  a wrongful conviction or accusation. 
Maher Arar’s case is a good example. Soon after his return to Canada, the 
government ordered an inquiry into the events surrounding Arar’s arrest and 
deportation. The Arar Inquiry had two purposes. One was to make findings 
of  fact with respect to the incident. The other was to make recommendations 
that would help law enforcement, and the rcmp in particular, work more 
effectively and accountably in this context. The government’s response to 
the Inquiry was to invoke the new secrecy provisions of  the Anti-Terrorism 
Act to conceal much of  the testimony of  csis and rcmp personnel on their 
role in the incident, and to censor significant portions of  the Inquiry’s final 
report. Questions remain about the complicity of  Canadian officials in Arar’s 
torture and imprisonment in Syria. There are also broader concerns about 
whether the allegations in the security certificate cases, or other counter-
terror investigations, have involved the use of  information obtained abroad 
through torture.
 A number of  constitutional challenges to the Anti-Terrorism Act and the 
security certificate regime in the Immigration and Refugee Protection Act have 
been brought in response to these and other concerns. But in the vast major-
ity of  these cases, the Constitution, including the Canadian Charter of  Rights 
and Freedoms, is proving to be of  limited use. Among the most important of  
these challenges is a decision of  the Supreme Court of  Canada in an appeal 
brought in June of  2006 by three of  the “secret trial five” dealing with the 
constitutional validity of  the entire security certificate regime.12 The appeal 
raised a number of  concerns, including the use of  secret evidence, hearings 
that would exclude the detainee, the possibility of  indefinite detention, and 
the lack of  a prohibition against evidence obtained by torture. In February 
of  2007, the Court ruled that the certificate regime violated the right to 
“life, liberty and security of  the person” in section 7 of  the Canadian Charter 
of  Rights and Freedoms, and was not “in accordance with the principles of  fun-
damental justice.” The Court concluded, however, that the regime could be 
made consistent with the constitution if  only a slight modification were made 
— allowing for the use of  a “special advocate.” A lawyer in this role would 
have access to secret evidence and argue on behalf  of  the detainee before 
the judge. Parliament has recently passed a bill amending the Immigration and 
Refugee Protection Act to allow for the use of  special advocates, but ignoring 
many other outstanding concerns about the certificate regime.13

 At the time of  this writing, four of  the men held under certificates have 
been released on bail, but each is subject to some of  the most restrictive bail 
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orders ever issued by a Canadian court. Each of  the men is subject to house 
arrest and constant surveillance. In one case, the government is seeking 
permission to install video cameras in the detainee’s apartment, which he 
shares with his family of  six (Freeze 2007). The government still maintains 
privilege over evidence in each of  the cases, and is appealing the decision 
to grant bail in the case of  at least one of  the detainees. The fifth detainee 
remains in custody indefinitely.
 The certificate regime will likely remain an integral part of  Canada’s 
counter-terror strategy for some time to come, along with the new offences 
in the Anti-Terrorism Act, and the power of  law enforcement and intelligence 
agencies to function with greater secrecy. Together, these developments have 
provoked a wide range of  critical responses. Much of  this commentary is, 
however, concerned primarily with the erosion of  certain constitutional rights 
and principles, or the questionable expansion of  the scope of  our criminal 
law. But given the persistence of  these developments in a system with so 
many constitutional protections, an analysis focused primarily on the letter 
of  the law would seem incomplete at best.
 Instead, I propose to assess the impact of  Canada’s response to ter-
rorism on the administration of  justice in a broader sense. I advance the 
argument that the legislative, judicial, and practical developments sketched 
above have created a deeper divide between the administration of  justice 
and the theory and concepts that have served to guide it — and that to many 
of  those involved, the divide appears to be unavoidable. To be clear, this is 
not a new divide: many of  the more concerning developments discussed in 
this book have antecedents in the law, in one form or another, that pre-date 
September 11th. But as the threat of  terrorism becomes more pervasive, 
and as the strategy for countering terrorism continues to shift ground from 
evidence gathering to secret intelligence, there is a greater impetus on the 
part of  many lawmakers and enforcers to accept the growing divide between 
practice and principle within the administration of  justice as an unfortunate 
but necessary consequence of  the precautions that must be taken. I call the 
necessity for these precautions into question and suggest that the Anti-Terrorism 
Act should be repealed. In this way, the gap between practice and principle 
can begin to be closed.
 My argument relies on reading the phrase, “the administration of  jus-
tice,” in two ways. I take it to refer to both the creation and enforcement of  
the law, but also to a host of  concepts fundamental to our system of  justice. 
A non-exhaustive list of  these concepts would include due process, the 
independence and impartiality of  the judiciary, the accountability of  law 
enforcement and intelligence agencies, and perhaps most crucially, constitu-
tionalism and the rule of  law. I explore these concepts in more detail below. 
It is worth noting here, however, that the various agents involved in the legal 
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system — police, prosecutors, defence counsel, judges, and lawmakers — do 
not subscribe to these concepts in a perfectly consistent manner, given that 
the roles they play are often contradictory or inconsistent in relation to one 
another. But collectively, these concepts are clearly central to the discourse 
that shapes the administration of  justice in Canada.
  The point of  assessing the impact of  terrorism on the administration of  
justice, and not only on constitutional rights per se, is to broaden the analysis 
to take into account the ways in which theory and practice diverge in this 
context, and to assess what impact this has on a whole range of  stakeholders 
in the justice system. Elizabeth Comack and Gillian Balfour, in particular, take 
the view that the practice or application of  the law has always functioned at 
a remove from the principles or ideology that guide it. From their perspec-
tive, the Anti-Terrorism Act and other measures explored in this book, can be 
understood as further examples of  how the administration of  justice, or the 
practice of  law, deviates from principle or ideology.
 In Locating Law, Comack seeks to understand the nature of  this divide 
by adopting Ngaire Naffine’s distinction between two ways of  reading the 
law (Naffine 1990). In theory, the law is a system that is meant to be “fair, 
dispassionate, disinterested,” and “just” (Comack 2006: 22). The law also 
asks us to assume that the subject of  the law, or a person who enters the legal 
system as an accused or a party to a law suit, is a person without qualities, 
a “universal, abstract person.” In Comack’s view, however, this “Official 
Version of  Law”14 contains two fallacies.
 First, while law seeks to be disinterested and just, and to exist outside of  
ideology, these commitments in themselves are a product of  a very specific 
history and culture (2006: 22). In other words, far from having arrived at 
these ideas in a vacuum, invoking them points us back to historical experi-
ences in western culture in which judges might have favoured family and 
friends, expressed bias toward enemies, or accepted benefits before rendering 
favourable judgments. Our concepts of  justice and disinterest are rooted in 
this history, and it is a history that continues to evolve.
 A second fallacy to the Official Version of  Law that Naffine notes is 
that the abstract subject of  law is not entirely without qualities (1990: 52). 
He or she is in fact always socially constructed by society at large and by 
agents in the legal system in particular. For example, the court, or the law 
itself, routinely takes into account a person’s race, class, or gender — as in a 
youth sentencing hearing in which an offender is dealt with as an aboriginal 
female from a disadvantaged background. This practice imports the dangers 
of  partial, rather than impartial, justice, since law’s ideal subject is, in effect, 
always already endowed with certain qualities derived from our own social 
location, and our own prejudices and assumptions (Comack 2006: 22).
 In The Power to Criminalize, Comack and Balfour advance the view that, 
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far from being simply “a fair and impartial arbiter of  social conflicts,” the 
law must also be seen as “one of  the sites in society that reproduces gender, 
race and class inequalities” (2004: 10). Legal actors do this acting within a 
world constituted by specific discourses of  “masculinity, femininity, race, 
class and social space”; the law, as a result, is best understood not as “a set 
of  rules and procedures, but a process that entails gendering, racializing and 
classing practices” (2004: 10).
 Comack and Balfour set out in The Power to Criminalize an exemplary 
analysis of  the processes by which certain discourses employed by legal 
actors perpetuate real inequalities in society. The ways in which anti-terror 
law reproduces inequalities for certain groups in particular, such as Arab 
and Muslim members of  Canadian society, citizens and non-citizens alike, 
is a facet of  my analysis but not the focus. I am interested, rather, in the way 
that Naffine, Comack, and Balfour’s analyses shift the focus from specific 
legal developments or practices to their social context, and thereby “locate” 
law somewhere outside the text of  the law itself. I am also interested in their 
challenge to the Official Version of  Law as historical and cultural. We can 
infer from their approach that concepts central to the Official Version of  
Law, or the administration of  justice, are never absolutely stable or closed.
 In what follows, I explore how the law and practice of  counter-terrorism 
deviates from the Official Version of  Law by trying to renegotiate the con-
ceptual framework that lies at the heart of  our legal system. Counter-terror 
practices will also be seen to depart from the Official Version by virtue of  
the fact that in dealing with the figure of  the suspected terrorist — a person 
who is neither a criminal nor an “enemy combatant,” but something in be-
tween — we are dealing with a relationship between the law and its subject 
that raises yet another challenge to the notions of  an objective and impartial 
tribunal, and a subject without qualities.

Concepts Central to the Administration of Justice
Before going further, I should explore briefly the concepts that I take to be 
central to the ideology or discourse that shapes the administration of  justice. 
The notion of  “due process” has roots that extend at least as far back as the 
English Magna Carta in the thirteenth century (Schwartz 1977: 2). The term 
refers to a host of  procedural rights that have evolved from experiences 
with a range of  injustices in English and American history. Some of  these 
experiences included the exercise of  excessive and arbitrary power by the 
sovereign or head of  state; the use of  arbitrary detention and lengthy delays 
in proceeding to trial; the use of  secret evidence, or evidence obtained by 
torture; and the conduct of  secret trials. By at least the early eighteenth 
century, however, a consensus had emerged in the Anglo-American tradition 
relating to what Ronald Dworkin has called “the vague but powerful idea of  
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human dignity” (1977: 198). As Dworkin explains, this idea “associated with 
Kant, but defended by philosophers of  different schools, supposes that there 
are ways of  treating a man that are inconsistent with recognizing him (sic) 
as a full member of  the human community, and holds that such treatment 
is profoundly unjust” (1977: 198). Jurists had come to appreciate the need 
to presume that a person accused of  a crime is innocent until proven guilty 
in a fair trial that incorporates a certain “due process.” This includes the 
right not to be arbitrarily detained; to be free from unreasonable search or 
seizure; to remain silent or to be protected from self-incrimination; to face 
one’s accusers, or to know the case being made against oneself; and to be 
free from cruel and unusual punishment.
 The constitutions of  many western democracies, including those of  
Canada and the United States, have entrenched due-process rights among 
the nation’s most basic and important laws. The Canadian Charter of  Rights 
also makes specific reference to the primacy of  the rule of  law. This concept 
encapsulates much of  the theory or ideology that purports to guide the 
administration of  justice in Canada and elsewhere in the developed world. 
There is no single authoritative definition of  its scope and meaning, but in 
1885, the English legal scholar A.V. Dicey made a significant attempt in his 
Introduction to the Study of  the Law of  the Constitution (cited in Dicey 1965). He 
distinguished three meanings of  the concept. First, it entails “the absolute 
supremacy or predominance of  regular law as opposed to the influence of  
arbitrary power, and excludes the existence of  arbitrariness, of  prerogative, 
or even of  wide discretionary authority on the part of  the government” 
(1965: 202). Second, all are equal before the law and no one, regardless of  
his or her status, is exempt from the duty to obey the law. Third, the consti-
tutional entrenchment of  rights is “not the source but the consequence of  
rights.”
 Dicey’s definition clearly suggests more than it states. W. Wesley Pue 
provides a more expansive definition, which sets out a number of  proposi-
tions implied by Dicey’s analysis:

1. All law should seek to attain minimal infringement of  civil lib-
erty.

2. There should be maximum clarity of  definition regarding powers 
conferred, restrictions imposed, and offences created.

3. All exercise of  governmental power should be accountable, 
visible, and reviewable by the ordinary courts in the ordinary 
ways. The core constitutional principle of  responsible govern-
ment requires clear and effective channels of  political and legal 
accountability.

4. Secrecy should only be tolerated in the smallest possible zone, 
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only as absolutely essential, and only for limited duration. Power 
exercised in secret is never accountable.

5. Where extraordinary powers are invoked in times of  perceived 
crisis, they should be of  limited duration, renewable only by full 
reconsideration and re-enactment by Parliament. (2003: 270)

The “rule of  law” is therefore something more than a synonym for consti-
tutional supremacy. It implies the interrelated concepts of  an independent 
and impartial judiciary, to ensure that all are subject to the law and are act-
ing in accordance with the law. It also implies the notion of  strict limits on 
the exercise of  executive and police power, as well as strict adherence to the 
transparency of  the exercise of  that power, including holding anyone who 
exercises power on behalf  of  the state accountable. One question through-
out this book will be how the law, policy, and practice of  counter-terrorism 
departs from this conceptual apparatus, and whether this apparatus can 
accommodate the belief  that those departures are sometimes necessary.

The Plan of the Book
In what follows, I explore the impact of  counter-terrorism on the adminis-
tration of  justice in three contexts. The first chapter deals with Parliament’s 
legislative response to September 11th. This involved a consensus between 
the governing Liberal Party, which held a majority of  the seats in the House 
of  Commons and Senate, and the official opposition, the “Conservative 
Alliance.” (For this reason, I refer to Parliament instead of  the government 
or the executive.) The second chapter looks at court cases that foreground the 
growing disparity between guiding principles in the law and legal solutions 
to problems in counter-terrorism. The third chapter explores the impact of  
the increasingly complex interrelations of  law enforcement, intelligence, and 
other state agencies, and the expansion of  state secrecy, on the principles of  
accountability and the rule of  law.
 In the first of  the chapters that follow, I assess the options open to 
Parliament in the fall of  2001 when responding to what appeared to be a 
crisis or emergency. I argue that in passing the Anti-Terrorism Act, a majority 
of  Parliamentarians created law that was clearly in violation of  a number 
of  constitutional rights, but that for reasons relating to the way that rights 
are limited in the Charter, and the way the limitation clause was likely to be 
interpreted in a climate of  heightened fear, the Act could be described as 
“constitutional.” This enabled the government to expand state powers in ways 
that might have been done by invoking emergency powers, or a temporary 
suspension of  certain Charter rights. The government instead adopted a 
self-congratulatory rhetoric about having achieved a new balance between 
security and freedom, and a tidy consistency of  anti-terror law with the 
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constitution. This would help to establish a vocabulary of  acquiescence that 
members of  the judiciary, law enforcement, and review bodies would soon 
adopt. The key to this language is the belief  that extraordinary measures, 
or a new approach to certain aspects of  the administration of  justice, are 
necessary to deal with the unprecedented challenges of  terrorism itself.
 In the next chapter, I focus on three problems with which the courts have 
dealt in the period after the Anti-Terrorism Act was passed: what to do with 
a suspected terrorist who faces the risk of  torture if  deported; whether to 
accept as constitutional the role of  judges as interrogators in the aid of  the 
state; and whether the security certificate regime is consistent with the rule 
of  law. The court’s response to each of  these problems is marked by extreme 
differences of  opinion and a number of  inconsistent rulings: I explore these 
by looking in particular at interpretations of  the Charter’s guarantee of  “life, 
liberty and security of  the person” in section 7. These disparities point to 
a growing divide between conventional perspectives on the “principles of  
fundamental justice” and an evolving set of  perspectives on these principles. 
The new perspectives can be gleaned from decisions that find “fundamental 
justice” consistent with the possibility of  deportation where there is a risk of  
torture, or not inconsistent with the use of  secret trials, secret intelligence, 
and the use of  evidence obtained by torture. In each of  these decisions, the 
view of  “fundamental justice” is framed by a discourse of  necessity and cau-
tion, or a new balance between freedom and the more elaborate demands 
of  security.
 The focus in the final chapter is the nexus of  law enforcement and in-
telligence. With the inclusion of  terrorism offences in the Criminal Code and 
amendments in the Public Safety Act, the national security mandate of  the 
rcmp and other law enforcement agencies has become significantly broader. 
But the measures in place to ensure accountability — a crucial aspect of  
the rule of  law — are inadequate to the challenges presented by the altered 
landscape. I explore ways in which the investigation and prosecution of  
suspected terrorists are bringing together a wider net of  agencies and de-
partments, with increased funding and more sophisticated tools. Both csis 
and the rcmp now work in close coordination with new entities, such as 
the Canadian Border Services Agency and the Financial Transactions and 
Reports Analysis Centre of  Canada, and existing agencies, including the 
Coast Guard, the Canada Revenue Agency, Citizenship and Immigration 
Canada, and various municipal and provincial police forces. The rcmp is 
also assembling special “multi-agency law enforcement teams” that work 
with all levels of  law enforcement in Canada and with their “international 
partners,” exchanging information, resources and services.
 The fact that so much cooperation and information sharing is taking 
place has many benefits: as the Air India Inquiry has affirmed, the lack of  
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it can be disastrous. But the greater complexity and coordination among 
agencies poses a challenge to those who would seek to hold national security 
investigators accountable. An even greater set of  challenges is posed by two 
further developments: the expansion of  the scope of  state secrecy in the 
Canada Evidence Act, and the dominance of  a logic that can be traced from 
Parliament, through the courts, to the Arar Commission and beyond, in which 
an increase in secrecy and a lack of  transparency are seen as necessary in all 
areas of  national security, including the mechanisms for oversight and review. 
Where a high degree of  confidentiality was once thought appropriate only 
for the review of  civilian agencies such as csis and the Communications 
Security Establishment, it is now seen to be necessary for the police and other 
law enforcement entities as well. With more confidential hearings and secret 
reports likely in future inquiries and reviews of  national security activities, 
public confidence in the accountability of  law enforcement in the national 
security field will suffer more and more.
 The concluding chapter summarizes the arguments of  the book and 
questions the necessity for the Anti-Terrorism Act and other measures, including 
the wider scope of  state secrecy. I argue that repealing the Act and relying 
on the law and policy in place before 2001 would help to bridge the gap 
between practice and principle in the administration of  justice. The book 
then concludes with an exploration of  avenues for bringing about change in 
counter-terror law and policy, including ways of  raising public awareness of  
the issues and of  promoting greater scepticism, among a range of  stakehold-
ers in the justice system, that extraordinary legal measures are prudent or 
necessary.
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